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50 STATE SURVEY UPDATES

THE OVERDOSE EPIDEMIC IS RAVAGING OUR COMMUNITIES. In the twelve-month
period ending in January 2022, over 107,000 people died of an overdose.! Of these
overdose deaths, over 80,000 involved opioids, including over 71,000 deaths
involving synthetic opioids like illicitly-manufactured fentanyl.? The risk of overdose
death is especially severe for individuals leaving incarceration. Studies have found
that individuals leaving incarceration are between 56 and 129 times more likely than
the general population to die of an overdose shortly after reentry.’

The crisis is getting worse for nearly all demographic groups, but especially for
Black and Indigenous communities. Since 2015, the death rate from drug overdose
has skyrocketed especially among Black men and Indigenous men.* Black and
Indigenous communities are also both disproportionately incarcerated in state
prisons and local jails.®

The number of people experiencing overdoses shortly after reentry is alarming,
however, a common sense, evidence-based approach to reduce overdose deaths
exists: the use of FDA-approved agonist® medications for opioid use disorder
(MOUD); specifically, methadone and buprenorphine. These medications have been
proven to reduce the risk of death from any cause by 85% and the risk of death from
an overdose by 75% in the weeks following release from incarceration.” A recent
report evaluating the impact of using these medications to treat OUD in New York
City jails found an 80% decrease in overdose mortality upon reentry among those
provided with MOUD.®

Despite overwhelming evidence of their safety and efficacy, the majority of jails and
prisons in the United States do not provide these medications.® Among jails and
prisons that provide MOUD, some still fall short of providing adequate care. Some
jails and prisons only continue MOUD for individuals who were receiving MOUD in
the community (a practice known as “maintenance”), rather than initiating MOUD,
if it is clinically appropriate, for those not already receiving it in the community

(a practice known as “induction”). Other jails and prisons only provide naltrexone
(brand name Vivitrol), an FDA-approved antagonist’®© medication. This medication,
while appropriate for some patients, has not been proven to be as effective as

the agonist medications for treating OUD." This is because it is more difficult to
successfully initiate a patient on naltrexone, compared to an agonist medication
like buprenorphine.”? Patients must withdraw from opioids prior to initiation of
naltrexone, which may result in painful withdrawal symptoms before they can use
the medication.” One study shows that, in correctional populations, naltrexone
reduces rates of relapse in the short term, but has no effect on reducing return to



2 NATIONAL SNAPSHOT OF ACCESS TO MEDICATIONS FOR OUD IN JAILS AND PRISONS 50 STATE SURVEY UPDATES— FEBRUARY 2023

use after one year.” This leads to an increased risk of relapse and fatal overdose for
individuals who do not successfully get initiated on naltrexone. Thus, as noted by the
CDC,® it is critical that individuals have choice amongst the three medications.

In July 2021, the O’Neill Institute published “National Snapshot: Access to Medications
for Opioid Use Disorder in U.S. Jails and Prisons” outlining litigation, state legislation,
and policies on access to medications for opioid use disorder (MOUD) in United
States jails and prisons.'® This document supplements that snapshot and documents
the growing momentum behind access to MOUD in jails and prisons throughout the
country. This growth has occurred in rural, suburban, and urban areas.

The growth in access to MOUD in carceral settings is driven by a variety of factors,
including litigation victories and settlements in cases brought by public interest
lawyers in places like New York and Michigan, by the U.S. Department of Justice in
places like Massachusetts and Kentucky, legislative efforts in New York and Colorado,
and executive action in Ohio. Momentum has also accelerated due to new guidance
issued by the U.S. Department of Justice’s Civil Rights Division in 2021 underscoring
protections afforded to individuals under the American with Disabilities Act. Studies
in New York and Rhode Island, where some correctional facilities already provide
MOUD, have further established that MOUD reduces the risk of overdose death.

This snapshot highlights the progress that has been made since July 2021. First, we
summarize federal efforts on the issue. Then, we review states in which there were
changes, and discuss major legislation, litigation, and regulatory/executive action
on this issue that occurred since our last publication. This snapshot is accurate as of
December 2022.

FEDERAL GUIDANCE AND REGULATORY REFORM

The Biden Administration’s National Drug Control Strategy establishes a goal of
increasing the number of jails and prisons offering MOUD by 50% by 2025.”

The Department of Justice released guidance underscoring
that a correctional facility’s blanket policy denying
MQOUD, and thus failing to allow an incarcerated person to
DYING INSIDE: TO END DEATHS continue MOUD treatment before their detention, amounts
N LOCAL JAILS to an ADA violation.® The DOJ also brought cases to

this effect, discussed below. For more on the ADA and
substance use disorder, see our Big Ideas brief!®

In 2021, the Drug Enforcement Administration (DEA)
issued a rule allowing for mobile methadone units, thereby
potentially opening the door for expanded access to
methadone for incarcerated individuals.?©
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STATE BY STATE OVERVIEW

BELOW ARE UPDATES FROM INDIVIDUAL STATES:

o CALIFORNIA

A report documenting findings from

2019 through 2021 showed that since
introducing MOUD into California state
prisons, overdose deaths among currently
incarcerated people dropped by 58%.2
Additionally, hospitalizations were 48%
lower for people who receive MOUD in
prison than for those who were still waiting
to receive care.??

In June 2022, California adopted its
2022-2023 state budget, which included
$126.6 million in 2022-23 and $162.5

million ongoing to expand the Integrated
Substance Use Disorder Treatment Program
Project, which includes all three forms of
MOUD in state correctional facilities.?®

In October 2021, Governor Newsom signed
ABG653, the Medication-Assisted Treatment
Grant Program, a three-year pilot program
that will last until January 1, 2026. These
county grants, to be awarded by the Board
of State and Community Corrections, will
be used for the treatment of incarcerated
individuals with substance use disorders,
including access to MOUD throughout the
period of incarceration.?* The legislation
does not explicitly require the availability of
agonist medications.

0 COLORADO

In May 2022, Governor Polis signed
HB22-1326 into law. This law requires
public and private jail facilities to provide
incarcerated individuals with OUD access
to, and a choice among, the three FDA-
approved medications for opioid use
disorder beginning July 2023.2° This

legislation also mandates jails to assess
individuals for substance use withdrawal
symptoms and to develop protocols for
withdrawal management care, such as
medical withdrawal and medication for
opioid use disorder treatment. Denver’s
jail recently expanded its medications for
opioid use disorder program, which now
includes access to all three FDA-approved
medications, as well as induction and
maintenance of MOUD.?¢

0 GEORGIA

A 2022 report released by the Georgia
Department of Corrections indicated that
one prison facility conducted a pilot MOUD
program with only the antagonist naltrexone
available.?” The report indicates a willingness
to expand this program should there be
additional funding; the report is silent on
future availability of opioid agonist forms of
MOUD medications.

o ILLINOIS

After litigation was brought against DuPage
County’s jail challenging its MOUD policy,?®
the jail established a methadone program
and is working to create a buprenorphine
program for incarcerated individuals.?® The
jail makes naltrexone available for people
upon leaving the jail. According to media
reports, other county jails in lllinois are
beginning MOUD programs, with the Lee
County Law Enforcement Center being the
fifth county jail in the state to announce its
intention to begin offering MOUD.3°
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Q KANSAS

Public reporting in February 2022 indicates
that the Sedgwick County and Crawford
County jails began to allow incarcerated
individuals to initiate or continue
buprenorphine during incarceration.”

Q KENTUCKY

The U.S. Attorney for the Eastern District
of Kentucky announced an agreement with
the Fayette County Detention Center to
continue MOUD treatment for individuals
who were receiving it in the community
prior to incarceration.®> The agreement
requires access to all three FDA-approved
medications for opioid use disorder.

o MAINE

In May 2022, Governor Mills signed L.D.
1654/H.P. 1225 into law, which establishes
funding and oversight measures for county
jails. The law requires each county jail in
Maine to adopt rules providing access

to substance use disorder screening,
assessment, treatment to include all three
FDA-approved forms of MOUD, recovery,
and reentry services.??

@ MASSACHUSETTS

The United States Attorney for the

District of Massachusetts announced

in April 2022 that, under the terms of a
cooperative agreement, all state and county
correctional facilities will provide all three
FDA-approved medications for individuals
already in treatment prior to entering the
facility.>* According to the U.S. Attorney, the
Worcester, Plymouth, and Dukes County
Sheriff’s Offices will provide all three
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medications before the end of 2022 and
all remaining state and local correctional
facilities now offer the medications.

In addition, the U.S. Department of Justice
settled an investigation into the practices

of the Massachusetts Trial Court system,
with an agreement to stop the practice of
“requiring drug court participants to stop
taking medications used to treat opioid use
disorder and either pressured or required
participants to undergo treatment without a
medical assessment.”*®

@ MICHIGAN

In October 2021, a lawsuit was filed on
behalf of an individual incarcerated at a
northern Michigan county jail because

the jail denied him his prescribed
buprenorphine. Alleging a violation of a
soon-to-be incarcerated individual’s Eighth
Amendment rights and the ADA, the
plaintiff requested an injunction ordering
the jail to provide incarcerated individuals
with their prescribed MOUD. The parties
settled, with the county agreeing to
provide the plaintiff with Suboxone during
his incarceration, cover the cost of his
medication, and pay the ACLU $25,000 in
legal fees and costs.3¢

O MINNESOTA

The state of Minnesota released survey
findings showing that fewer than half of the
corrections facilities in the state provide
MOUD, and that of those that do, over 80
percent provide at least one agonist form
of MOUD.*”
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O NEW MEXICO

In December 2022, a lawsuit was filed
against the New Mexico state prison system
on behalf of individuals with opioid use
disorder, alleging that their denial of MOUD
amounts to a violation of the ADA and the
Eighth Amendment.*’ The suit is unique

in that Disability Rights New Mexico, the
state’s Protection and Advocacy program, is
the plaintiff and represents its constituents
with opioid use disorder. The suit is
currently pending.

Q NEW YORK

NY S7703 was signed into law by Governor
Hochul in March 2022. The law requires state
prisons and local jails to provide MOUD to
individuals diagnosed with OUD, regardless
of whether they have been receiving MOUD
in the community.*® The program must
include all three forms of FDA-approved
medications and individualized treatment
plans for each participant. The legislation
includes protections for an incarcerated
person’s right to stay on the medication,
regardless of disciplinary violations inside
the correctional facility.

In September 2021, the U.S. District Court
for the Northern District of New York
enjoined the Jefferson County Jail from
denying an incarcerated person MOUD
upon incarceration, ruling that such a denial
violated the Americans with Disabilities Act
and the Fourteenth Amendment.*® In May
2022 in a related class action, the court
ruled that the jail was required to provide
agonist MOUD to all incarcerated people
who had received it in the community prior
to it upon entry into the jail.*°
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e NORTH CAROLINA

In 2021, the North Carolina General
Assembly’s final budget allocated $2
million in recurring funds for MOUD in
jails.#? This $2 million specifically limited
permissible medication administration to
naltrexone and did not allow funding for
methadone and buprenorphine.*®* However,
the state’s 2022 budget now allows funding
for all three FDA-approved medications for
opioid use disorder.**

A woman in North Carolina sued the state
prison system for forcibly withdrawing her
from her buprenorphine shortly after giving
birth.*> The suit is pending.

O onio

The Ohio Department of Rehabilitation
and Corrections, the state prison system,
announced a $2.8 million contract to
provide people diagnosed with OUD

who are in the state prison system with
methadone and buprenorphine treatment
by October 2022.46

O PENNSYLVANIA

In April 2022, a federal district court
allowed a case arising out of George W. Hill
Correctional Facility in Delaware County,
Pennsylvania to move forward. This suit
included a claim that would require the jail
to pay monetary damages due to the jail’s
requirement that the individual withdraw
from methadone treatment during
incarceration.?’
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The United States Department of Justice
also sued the Unified Judicial System of
Pennsylvania for violating the Americans
with Disabilities Act by prohibiting use of
MOUD in its court supervision and probation
programs.4®

Both cases are pending at the time of
publication.

o RHODE ISLAND

In May 2022, the Office of the U.S Attorney
for the District of Rhode Island entered into
an agreement with the Wyatt Detention
Facility, which holds detainees of the
United States Marshals Service (USMS) and
Immigration and Customs Enforcement
(ICE). Under the terms of the agreement,
the facility will allow individuals to continue
receiving MOUD while they are detained.*®

Q SOUTH CAROLINA

The South Carolina Department of
Corrections released a protocol in
September 2021 providing only the
antagonist medication naltrexone to
incarcerated people upon release.>®

D SOUTH DAKOTA

As of December 2021, the South Dakota
Department of Social Services Division of
Behavioral Health screens individuals for
SUD upon entry to the correctional system.
South Dakota officials report that there is an
MOUD pilot program in the women’s prison,
but incarcerated men are connected to
MOUD treatment only upon release.”
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O TEXAS

Legislation introduced in Texas in 2021-2022
to require MOUD in the state prison system
died in committee.>?

0 VERMONT

In January 2022, the Vermont Department
of Corrections reported that legislation
passed in 2018 mandating that all state
correctional facilities provide MOUD was
associated with an increase in MOUD
engagement and a decrease in opioid-
related overdoses after release from
incarceration.%?

0 WASHINGTON

The Washington State Health Care Authority
Division of Behavioral Health and Recovery
is coordinating a local jail MOUD program

in jails statewide, with $5 million in FY 2022
and $5 million in FY 2023 funding.>*

0 WISCONSIN

In April 2022, Dane County Jail officials
announced that individuals would

be maintained on Subutex, a form of
buprenorphine, upon entry into the jail.>®
County officials have expressed an intention
to expand the program.
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