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EXECUTIVE SUMMARY
 

Despite the advancements that have been made in addressing death and disease, the health 
of racial minorities still lags in many ways. Health disparities characterize the United States 
health system. African Americans are sicker than their white peers and are more likely 
to die prematurely from all causes. The COVID-19 pandemic laid bare the drivers of health 
disparities and how the law has long underwritten those drivers. 

Despite the glaring health disparities, the Supreme Court has continued to read colorblindness 
into the Constitution, scuttling race-conscious efforts to close racial gaps. In Students for 
Fair Admissions v. Harvard, the Supreme Court ruled that it is unlawful for higher education 
institutions to take affirmative race-conscious steps to diversify their student bodies. 
While that decision focused on admissions programs in institutions of higher education, 
its reasoning sweeps broadly. A colorblind conception of equality that sees no difference 
between laws designed to harm individuals because of their race and those adopted 
to ameliorate racial harms severely narrows how policymakers may craft policies that 
meaningfully close racial gaps in health. 

To show how the Court’s  
decision affects health  
policy, this report lays out  
how the law unequally shapes  
various socio-structural  
determinants of health,  
including housing, education,  
employment, and access to 
health care. By operating  
unequally, the law engenders
  
health inequity by burdening
  
racial minorities with disease,
  
injury, and premature death.
  
Colorblind equality that refuses to interrogate both the historical and contemporary meanings
 
of race will not only entrench racial health disparities but also exacerbate them. 


Today, various public and private players continue to weaponize colorblindness to challenge 

race-conscious policies in health, including efforts to diversify the health care workforce and 

encourage clinicians to guard against implicit racial bias. The report calls for a more robust,
 
race-conscious judicial understanding of equality that stares “unblinkingly” at the reality of
 
racial domination in the United States. Otherwise, health gaps will continue to widen to the
 
catastrophic detriment of all Americans. 


A colorblind conception of equality that sees 
no difference between laws designed to harm 
individuals because of their race and those  
adopted to ameliorate racial harms severely  
narrows how policymakers may craft policies 
that meaningfully close racial gaps in health. 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

LEGITIMIZING HEALTH INJUSTICE 
THROUGH COLORBLINDNESS 
ANDREW J. TWINAMATSIKO1 

The COVID-19 pandemic has laid bare the drivers of racial health disparities 
in the United States.2 By all measures, racial and ethnic minorities have 
suffered the burdens associated with the pandemic at disproportionately 
higher rates than their white counterparts. Disparities have long characterized 
health in the U.S., with racial and ethnic minorities suffering disease and death 
at rates that pale in comparison with those suffered by white Americans.3

Yet the U.S. Supreme Court insists that the United 
States is a post-racial society in which the stark 
evidence of these inequities is constitutionally 
irrelevant and that any race-conscious efforts to 
ameliorate the inequities are constitutionally 
suspect. The Supreme Court crowned its 2023 term 
by upending almost half a century of affirmative 
action precedent in Students for Fair Admissions v. 
Harvard (SFFA v. Harvard),4 holding that it is 
unlawful for higher education institutions to take 
affirmative race-conscious steps to diversify their 
student bodies.

SFFA v. Harvard involved admissions policies 
aimed at advancing diversity and inclusion at two 
prestigious universities: Harvard College and the 
University of North Carolina (UNC). These schools 
use various metrics to assess students for admission, 
including academic achievement, standardized 
testing, extracurricular accomplishments, athletic 
prospects, recommendation letters, personal qualities 
and character, and overall accomplishments.5 To 
achieve the academic benefits associated with 
diverse student bodies, consistent with decades of 
Supreme Court precedent, the schools considered 
students’ race as one of the factors in admissions 
decisions.6 Students for Fair Admissions (SFFA) 
challenged the universities’ admissions policies, 
arguing that they violated Title VI of the Civil Rights 
Act and the Equal Protection Clause of the Fourteenth 

Amendment.7 SFFA is a nonprofit organization 
founded by conservative strategist Edward Blum, 
who has spearheaded various legal battles against 
voting rights and race-conscious policies.8 

Fully embracing a rigid, colorblind conception of 
equality, the Supreme Court likened considering 
race to achieve diversity in higher education with 
invidious racial discrimination and invalidated 
race-conscious admissions policies. To reach this 
conclusion, the Court had to rework its affirmative 
action decisions that, for almost half a century, 
permitted the consideration of race in higher 
education to achieve the academic benefits of 
student diversity. While that case dealt with higher 
education institutions, its reasoning sweeps broadly.9 

It will forestall any meaningful efforts to advance 
health equity and minimize race-based disparities 
that consistently characterize the nation’s health.10 

While that case dealt with higher 
education institutions, its reasoning 
sweeps broadly. It will forestall any 
meaningful efforts to advance health 
equity and minimize race-based 
disparities that consistently characterize 
the nation’s health. 
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This report describes how litigation has been 
used as a tool to undermine race-conscious and 
equity-focused policies. Analyzing a series of 
Supreme Court decisions about race-conscious 
policies, this report shows how the Equal Protection 
Clause has been interpreted to foreclose efforts 
to address centuries of systemic racism and 
societal discrimination. Parsing affirmative action 
decisions, the report lays out how the Court has 
narrowly interpreted the Constitution as permitting 
race-conscious admissions in higher education 
to promote student diversity — highlighting how 
the Court has gradually narrowed the scope of 
diversity-based admissions. Showing how race 
structures various determinants of health, especially 
access to health care and the quality of care, this 
report critiques the myth of colorblindness that 
undergirds the SFFA decision. This report also 

discusses how colorblindness has forestalled race-
conscious policies in other areas beyond higher 
education. It addresses how colorblindness and anti-
discrimination have been weaponized in the courts 
to thwart race-conscious health policy measures in 
public and private spheres. While the report briefly 
alludes to some pathways that have been suggested 
because of the barriers the courts have created, it 
is beyond the report’s scope to fully address those 
pathways or propose other meaningful solutions. 
The report mainly aims to show how colorblindness 
hampers race-conscious policies. Until the courts 
reverse course and ground their conception of 
anti-discrimination in the historical and contextual 
realities of racial domination in the United States, 
the report emphasizes, health gaps will continue 
to widen to the catastrophic detriment of all 
Americans. 

Until the courts reverse course and ground their conception of anti-
discrimination in the historical and contextual realities of racial domination 
in the United States health gaps will continue to widen to the catastrophic 
detriment of all Americans. 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

RACE-CONSCIOUS POLICIES IN THE COURTS
 

THE DIVERSITY JUSTIFICATION 

The Supreme Court first recognized student diversity 
as a compelling interest that justified considering 
race in higher education admissions in 1978 in 
Regents of the University of California v. Bakke.11 

That case involved the University of California, Davis 
School of Medicine’s (UC Davis) race-conscious 
admissions policy that set aside 16 out of 100 seats 
for four groups of non-white racial minorities.12 UC 
Davis adopted this admissions policy to achieve four 
goals: (i) increase the number of racial minorities in 
medicine; (ii) address past societal discrimination; 
(iii) increase the number of physicians working in 
underserved communities; and (iv) promote the 
educational benefits of student diversity. W hen the
medical school was established in 1968 — only 14 
years after the Court declared school segregation 
unconstitutional in Brown v. Board of Education13 

— nearly all the 50 admitted students were white.
Only three Asian American students were admitted.
None of the students were Black, Native American,
or Latinx.14 

While the admissions policy was designed to 
remedy some of the real-life “effects of societal 
discrimination on historically disadvantaged racial 
and ethnic minorities,”15 the Court insisted that 
the policy classified the students by race, and 
therefore, subject to the most rigorous standard 
for constitutional validity — strict scrutiny. Under 
that standard, a racial classification can be valid 
only if it advances a compelling governmental 
interest and is narrowly tailored to achieve that 
interest. Overcoming this standard is often an 
insurmountable challenge — strict scrutiny is strict 
in theory and largely fatal in fact.16 Indeed, in a 
highly fractured opinion,17 the Court invalidated 
the admissions policy because the first three goals 
that UC Davis had identified were not compelling 
enough. By rejecting those goals, the Court made it 
impermissible to consider race for benign, remedial 
purposes, including addressing the effects of 
societal discrimination. 

Although the Court ruled that the fourth goal — 
achieving the educational benefits of a diverse 
student body — was a compelling goal that could 
be constitutionally pursued, it struck down the 
admissions policy because UC Davis had wrongly 
gone about achieving that goal. The Court ruled 
that setting aside specific seats for minority students 
established a race-based quota, which was untenable 
because it did not individually assess each applicant. 
In an individualized holistic assessment, however, 
race could be considered among many factors 
— including geographic origin, socioeconomic  
background, work experience, and so forth — in  
determining a student’s ability to contribute to  
diversity. The Court noted that “the race of an  
applicant may tip the balance in his favor just as 
geographic origin or a life spent on a farm may tip  
the balance in other candidates’ cases.”18 

While Bakke functionally forbade race-conscious 
remedial policies in higher education, it allowed 
race to be narrowly considered to enhance student 
diversity. Diversity is a compelling goal in higher 
education institutions, the Court reasoned, because 
physicians serve heterogeneous communities, 
and educating physicians in diverse educational 
environments prepares them to serve diverse 
populations. Interestingly, the Court’s justification for 
diversity as the only constitutionally permissible 
goal for race-conscious admissions policies mainly 
centered other students — who are predominantly 
white — instead of the racial minorities, the victims 
of widespread, systemic discrimination.19 The Court 
rejected all the other justifications that centered 
racial minorities — including remedying societal 
discrimination — but upheld the goal that enriched 
the learning experiences of all the other students 
to prepare them for a diverse world and global 
marketplace.20 In doing so, the Court failed “to adopt 
a conception of equal protection that acknowledges 
and accounts for the legacy [and persistent reality] 
of racial subordination in the United States.”21 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

Bakke was decided barely two decades after the 
Court invalidated school segregation in Brown v. 
Board of Education. And Brown was met with so 
much resistance that its promise was never fully 

DIVERSITY AFTER BAKKE
 

The Bakke decision shaped the Court’s 
approach to affirmative action in 
subsequent cases and guided higher 
education institutions nationwide for 
almost the last half-century. 

Indeed, over two decades after Bakke, the Court 
decided Grutter v. Bollinger and affirmed that it 
was permissible for schools to consider race to 
diversify their student bodies.23 Grutter involved 
the University of Michigan Law School’s race-
conscious admissions program, which, in line with 
Bakke, was adopted to harness the educational 
benefits of student diversity. The law school did not 
set aside any number of seats — or a quota, as in 
Bakke. Rather, it sought to enroll “a critical mass” of 
underrepresented minority students. The law school 
considered racial identity a “plus” among several 
factors in the holistic, individualized assessment 
of each student. The Court upheld the admissions 
program against an equal protection challenge. 
Affirming Bakke’s rationale, the Court ruled that 
diversity was a compelling governmental interest 
that could be constitutionally pursued. The Court 
reiterated that diversity was a compelling interest 
because it enhanced the education of all students by 
“promot[ing] cross-racial understanding, help[ing] 
to break down racial stereotypes, and enabl[ing] 

RETRENCHING DIVERSITY
 

Soon after Grutter, the Court decided Parents Involved 
in Community Schools v. Seattle School District 
No. 129 and invalidated racial integration plans 
for K-12 schools in Seattle and Louisville. Although 
the schools did not have explicit race-based school 
segregation policies, they maintained segregated 
student populations through residential segregation 
and other race-neutral means, including drawing 
school boundaries and adopting restrictive student 

realized. Indeed, by the time Bakke was decided, the 
Court had issued a series of decisions that weakened 
measures to ensure unitary schools and rebuffed 
other measures to ensure equal access to education.22 

students to better understand persons of different 
races.”24 

The means by which the law school sought to achieve 
that goal — individualized, holistic assessment 
to attain a critical mass of minority students — 
were also meaningfully tailored. Unlike UC Davis in 
Bakke, the law school did not set aside a specific 
number of seats for minority students. Rather, it 
used a flexible assessment method through which 
a person’s race is considered among several factors 
that contribute to diversity. This approach, the Court 
reasoned, “ensure[s] that each applicant is evaluated 
as an individual and not in a way that makes the 
applicant’s race or ethnicity the defining feature of 
his or her application.”25 The Court further held that 
the law school did not need to exhaust every race-
neutral or colorblind alternative for the admissions 
policy to be constitutional.26 It was enough that the 
school considered race-neutral alternatives in good 
faith. Interestingly, although the Court upheld the 
law school’s policy, it warned that race-conscious 
admissions were temporal and expected them to 
lose their constitutional currency in 25 years.27 The 
Court, however, did not provide any justification 
whatsoever for this arbitrary 25-year limitation 
period other than the fact that Bakke had been 
decided 25 years prior.28 

transfer policies. After protests from Black parents 
and various lawsuits, the schools adopted race-
conscious admissions policies — like other school 
integration measures adopted across the country 
after Brown v. Board of Education.30 But because 
the schools had maintained segregated student 
populations through race-neutral policies, the Court 
ruled that the race-conscious admissions measures 
were impermissible. 

7 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

Even then, diversity-based admissions in higher 
education continued to face coordinated legal 
attacks. Ten years after Grutter, affirmative action 
was again before the Court in Fisher v. University 
of Texas, which involved the University of Texas’s 
(UT) efforts to enroll a “critical mass” of minority 
students.34 The Court again affirmed that diversity 
was a compelling interest that justified race-
conscious admissions policies. UT’s use of race 
to promote diversity was also narrowly tailored 
because race was not given “an explicit numerical 
value.”35 Instead, it was one of the factors in an 
individualized, holistic assessment of each student. 
Although the Court upheld UT’s policy, it narrowed 
how schools could achieve diversity. While Grutter 
had ruled that schools did not need to exhaust all 
colorblind alternatives,36 Fisher rolled back that 
deference and held that race-conscious policies 
would be allowed only if “no workable race-neutral 
alternatives would produce the educational benefits 
of diversity.”37 In other words, a race-conscious 
admissions policy would be invalidated if diversity 
could be achieved through a colorblind process. 

Deploying an ahistorical and acontextual colorblind 
tautology that treats invidious racial discrimination 
and race-conscious remedial measures symmetrically, 
Chief Justice Roberts declared, “The way to stop 
discrimination on the basis of race is to stop 
discrimination on the basis of race.”31 Essentially, 
the Court saw no constitutional difference between 
Jim Crow laws that had long subordinated racial 
minorities and race-conscious efforts to rectify such 
subordination. Put differently, it was impermissible 
to consider race in integrating schools. The schools 
could take race-conscious affirmative steps only 
to correct explicit, intentional racist admissions 
policies, the Court ruled. The Court thus made it 
impossible to ameliorate racial burdens achieved 
through purportedly “neutral” policies that 
nevertheless harm racial minorities.32 The Court also 
doubted that achieving diverse student bodies was 
constitutionally justifiable in primary and secondary 
schools. Undercutting Brown’s central holding, the 
Court suggested that Grutter’s diversity rationale 
applied only in higher education.33 

DIVERSITY FULLY ROLLED BACK 

With the newly reconstituted conservative 
supermajority Supreme Court, the challengers 
renewed their attack on diversity as a vehicle for race-
conscious admissions. Though cloaked in colorblind 
rhetoric, Edward Blum’s strategy peddled racial 
stereotypes and weaponized the “model minority” 
myth to draw a racial narrative that pits Asian 
Americans against other minorities.38 And that 
strategy worked. 

Edward Blum’s strategy peddled racial 
stereotypes and weaponized the “model 
minority” myth to draw a racial narrative 
that pits Asian Americans against other 
minorities. And that strategy worked. 

In SFFA v. Harvard, the Court ruled that diversity 
was no longer a compelling goal that justified 
deviating from colorblindness. First, the Court noted 

that Grutter warned that race-conscious admissions 
had a limited shelf-life of 25 years, and it had been 
20 years since then.39 Then, equating race-conscious 
admissions policies with invidious racial discrimination, 
the Court reasoned that schools may consider race 
to promote diversity only if diversity can advance 
measurable goals. The Court found that the goals 
that Harvard and UNC argued diversity advanced, 
including training future leaders, preparing 
students for a diverse world, and breaking down 
racial stereotypes — much like the goals endorsed in 
Bakke, Grutter, and Fisher — were imprecise, thus not 
measurable.40 The Court thus severely narrowed the 
scope of permissible race-conscious measures that it 
is hard to imagine how any meaningful race-conscious 
policy can survive judicial scrutiny. 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

BEYOND DIVERSITY IN HIGHER EDUCATION
 

The courts have used colorblind constitutionalism to defeat race-conscious 
policies in other areas, including public works contracting,41 employment,42 

and voting.43 The courts have maintained that systemic, widespread racism 
does not justify race-conscious remedial measures. In that vein, race-conscious 
policies are allowed only in response to specific, discrete acts of intentional 
racial discrimination. And only the governmental unit that has intentionally 
discriminated may remedy such discrimination. 

PUBLIC WORKS CONTRACTING AND EMPLOYMENT 

Limiting race-conscious remedial policies to only 
explicit government policy has been the bane of 
racial equity efforts in public works contracts. In City 
of Richmond v. J.A. Crosson, the Court invalidated 
a program adopted by the City of Richmond, Virginia 
— the former capital of the Confederacy — that set  
aside a percentage of public works contracts for  
minority-owned businesses.44 At the time the 
program was adopted, although 50% of Richmond’s 
population was Black, only 0.67% of public works 
construction contracts were awarded to minorities. 
Richmond found that this mismatch was because 
of widespread racial discrimination in the nation’s 
construction industry. But the Court ruled that the city 
could not adopt its race-conscious remedial program 
because of generalized societal discrimination. 
The Court ruled that Richmond could remedy 
only its own discrimination, not general societal 
discrimination, because such discrimination was 
“inherently unmeasurable.”45 Put simply, Richmond 
had no business addressing racial inequality in the 
construction industry, no matter how such inequality 
impacted the city’s own construction projects. Later, 
in Adarand Constructors, Inc. v. Pena, the Court 
extended its limitation of race-conscious remedies 
for systemic racism to the federal government.46 

What is more, the Court has made it impossible 
to redress employment practices and policies 

that disproportionately harm racial minorities. In 
Washington v. Davis, the Court held that absent 
proof that a policy was purposefully designed to 
harm racial minorities, the racially disproportionate 
harm of such policy would not violate the Constitution.47 

The Court feared that invalidating laws because of 
how they disproportionately harmed racial minorities 
would unravel the whole socioeconomic system. 
Challenging laws based on their disproportionate 
racial harms, the Court observed, “would raise 
serious questions about, and perhaps invalidate, a 
whole range of tax, welfare, public service, regulatory, 
and licensing statutes that may be more burdensome 
to the poor and to the average black than to the 
more affluent white.”48 So colorblindness is both 
a sword and a shield against racial equality. As a 
sword, it can be used to invalidate race-conscious 
affirmative action policies. As a shield, it forecloses 
remediation of so-called neutral policies that 
disproportionately harm racial minorities. 

Colorblindness is both a sword and a 
shield against racial equality. As a sword, 
it can be used to invalidate race-conscious 
affirmative action policies. As a shield, 
it forecloses remediation of so-called 
neutral policies that disproportionately 
harm racial minorities. 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

COVID-19 RELIEF
 

Colorblindness has informed lower courts’ 
negative treatment of measures that 
address structural racism and remedy 
past harms. 

Colorblindness has informed lower courts’ negative 
treatment of measures that address structural 
racism and remedy past harms. A recent example is 
litigation challenging race-conscious efforts under 
the American Rescue Plan Act (ARPA) — a law 
enacted in 2021 to address the economic and public 
health crisis related to the COVID-19 pandemic. 
Under the ARPA, Congress appropriated short-term 
funds to help small businesses stay afloat because 
of the pandemic. To ensure that small businesses 
operated by marginalized groups were not left 
behind, Congress prioritized granting funds to 
businesses owned by women, veterans, or racial/ 
ethnic minorities during the first 21 days of the 
program.49 Congress drew that narrow prioritization 
period after finding that historical discrimination 
and contemporary systemic barriers — including 
federally-sanctioned redlining, denial of G.I. Bill 
benefits to Black veterans, exclusionary zoning, and 
Jim Crow — had prevented these businesses from 
fully accessing previous COVID-19 relief programs.50 

It also found that “minority-owned businesses 
were more vulnerable to economic distress than 
businesses owned by White entrepreneurs” and 
“minority-owned businesses were more likely to be 
in areas with higher rates of COVID-19 infections.”51 

For those reasons, a thoughtful approach was 
necessary to ensure equitable access to federal 
relief. Consistent with federal law, the Small Business 
Administration (SBA) — the agency that administers 

the grants — presumed racial minorities to be 
socially disadvantaged. 

In Vitolo v. Guzman, a white business owner challenged 
the program’s implementation, arguing that ARPA’s 
race-based prioritization was unconstitutional. The 
court agreed. The Vitolo court ruled that the federal 
government may adopt a race-conscious remedial 
policy if the policy targets specific episodes of the 
federal government’s past intentional discrimination.52 

To justify a race-conscious remedy, the court noted, 
the government must show specific acts of purposeful 
discrimination against specific racial minorities. 
Data showing disparities was not enough. The court 
reasoned that Congress could not rely on generalized 
assertions of past racial discrimination, like redlining, 
Jim Crow, and G.I. Bill exclusions, to prioritize access 
to the funds by racial minorities. In other words, the 
Constitution bars the federal government from taking 
affirmative steps to remedy racial inequities that it 
did not explicitly and directly sanction or create. 

Justice Samuel Alito recently echoed this reasoning in 
a case challenging the characterization of individuals 
who are “non-white race or Hispanic/Latino ethnicity” 
as “higher priority risk groups” for access to COVID-19 
treatments. The disproportionately high rates of 
COVID-19-related hospitalization and death of racial 
and ethnic minorities notwithstanding, he suggested 
that “government actors may not provide or withhold 
services based on race or ethnicity as a response to 
generalized discrimination.”53 This reasoning severely 
hampers the government’s ability to address systemic 
and immanent legal forces that keep racial minorities 
at the bottom of the social order.54 

FARMERS’ DEBT RELIEF 

Following the same reasoning in Vitolo, other 
courts have also struck down related race-
conscious policies. In Faust v. Vilsack, for example, 
a federal district court in Wisconsin prohibited 
the U.S. Department of Agriculture (USDA) from 
implementing a race-conscious debt relief program 
for farmers under the ARPA.55 There, too, Congress 
earmarked funds to alleviate the burdens of USDA 
loans on racial and ethnic minority farmers and 
ranchers, 56 especially because of “longstanding and 
widespread discrimination” against racial minorities 

in USDA programs.57 Again, the court ruled that the 
debt relief program was unconstitutional because 
the program did not target “a specific episode 
of past or present discrimination.”58 The court 
characterized the long-standing and widespread 
discrimination borne out by statistical disparities — 
including USDA’s own past discrimination against 
Black farmers — as “a generalized assertion” of 
past discrimination that was not enough to meet 
the narrow scope of permissible race-conscious 
remedial action.59 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

THE ROLE OF RACE IN SHAPING HEALTH AT 
VARIOUS LEVELS 

The Court’s ruling in SFFA fully embracing race-blindness as the guiding 
star in equal protection inquiries obstinately fails to interrogate how the 
law unequally creates and sustains racial domination across the U.S. “The 
problem of the color-line”60 persists today — especially in health where 
there are “gulf-sized raced-based gaps.”61 These gaps are not accidental. 
Rather, they are products of deeply rooted oppressive structures that relegate 
racial minorities to the lowest rungs of the social order. The inescapable 
evidence of racial inequality glares across different levels that impact health 
and mortality.62

This section demystifies the myth of colorblindness by showing how race 
governs various sociostructural determinants of health, including residence, 
education, employment, and access to health care — all of which have been 
shaped by the unequal operation of the law. 

RESIDENTIAL SEGREGATION AND THE BUILT ENVIRONMENT 

Place matters. And racialized places affect health. 
In that context, a look at residential segregation — 
“the physical separation of the races in residential 
contexts”63 — reveals how the law underwrites health 
disparities. Race has shaped neighborhoods and the 
built environment in the U.S., leading to residential 
racial segregation, concentration of poverty in 
minority communities, and poor housing conditions. 
Residence also mediates other key determinants of 
health, including education, employment, recreation, 
clean air, water, and nutritious food — which 
tend to be poor in hyper-segregated minority 
neighborhoods. Consequently, these neighborhoods 
have disproportionately higher morbidity and 
mortality rates. 

Residential segregation stems from both historical 
and contemporary racial discrimination mechanisms, 
such as government-subsidized housing development 
policies, exclusionary zoning, redlining, 
financing, and race-based restrictive covenants.64 

Because of public and private disinvestment in 
segregated neighborhoods, those neighborhoods 
are economically and medically underserved. Racially 
segregated neighborhoods typically have a shortage 
of primary care providers, ambulatory facilities, 
physicians, and surgeons.65 Predominantly racial and 
ethnic minority neighborhoods are also likely to be 
pharmacy deserts, and the few that do exist do not 
adequately stock essential drugs.66 

Predominantly racial and ethnic 
minority neighborhoods are also likely 
to be pharmacy deserts, and the few 
that do exist do not adequately stock 
essential drugs. 

Moreover, segregated neighborhoods are targeted for 
the siting of toxic waste facilities and other pollutants, 
thus exposing inhabitants to high concentrations of 
environmental toxicants.67 
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LEGITIMIZING HEALTH INJUSTICE THROUGH COLORBLINDNESS 

Racial and ethnic minorities have limited access 
to safe, affordable housing — a key determinant 
of health.68 Along with the unsanitary conditions 
that increase the risk of poor air quality, lead 
poisoning, and hazardous climate events, poor 

housing conditions have long been associated 
with the spread of communicable diseases.69 And 
studies continue to show the association between 
poor housing and higher incidence of COVID-19 
mortality.70 

EDUCATION, EMPLOYMENT, AND HEALTH CARE COVERAGE
 

As noted previously, education — a significant 
determinant of health — hinges on residence. The 
history of school segregation in the United States is 
well documented. Although the Court declared that 
segregation in public schools was unconstitutional in 
Brown v. Board of Education, school integration was 
forcefully resisted,71 and today, the promise of equal 
education remains elusive. The U.S. Government 
Accountability Office recently analyzed data from the 
U.S. Department of Education and concluded that  
“schools remain divided along racial, ethnic, and  
economic lines” throughout the country.72 

“Schools remain divided along racial, 
ethnic, and economic lines” 

— The U.S. Government Accountability Office 

And the Court essentially ended race-conscious 
school integration efforts in Parents Involved in 
Community Schools v. Seattle.73 

Residential racial segregation and concentration of 
poverty in predominantly minority neighborhoods 
have engendered poor education for racial minorities. 
This is especially because public schools are 
predominantly funded through local property taxes.74 

And the Court has held that differential school 
financing based on property taxes does not offend 
the Constitution.75 Because schools in racially 
segregated neighborhoods are under-resourced, 
racial and ethnic minority students have high staff 
and teacher turnover, limited access to advanced 
placement and college preparatory courses, and low 
college-going rates.76 High education attainment is 
associated with healthier lifestyles and low mortality 
rates.77 Access to good education increases health 
knowledge, the ability to navigate the health care 
system, better coping, and ultimately healthy 
behaviors. 

Education also shapes other life prospects, such 
as employment opportunities, that are critical for 
health. Employment, in turn, determines income, 
access to health care, sick leave, working conditions, 
and social networks — all of which are also critical 
to health. Employment is especially critical for 
health care coverage because of the central role 
that employer-sponsored insurance plays. Although 
significant progress has been made over the last 
decade in ensuring coverage — thanks to the 
Affordable Care Act and Medicaid expansion78 — 
racial disparities in coverage persist. According to 
the U.S. Census Bureau, in 2022, employer-based 
insurance covered 54.5% of the U.S. population.79 

The racial disparities in employer-based health 
care coverage are stark as well. The Kaiser Family 
Foundation reports that, in 2022, while 65.7% of 
whites were covered by employer-sponsored health 
care coverage, the coverage rates for Black, Latinx, 
and Native Americans were 46%, 42.1.%, and 33.8%, 
respectively.80 

What is more, racial minorities with higher education 
attainment still face barriers to accessing health 
insurance. For example, while only 3.5% of white 
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Americans with a bachelor’s degree or higher 
are uninsured, the rates are very high for racial 
minorities — with Native Americans at 12.5%, 
Hispanic/Latino Americans at 9.9%, and Black 
Americans at 7%.81 

The persistence of unequal access to health care 
coverage, even at high education attainment levels, 

can be attributed to “inequities in educational 
attainment and unequal returns on the educational 
attainment achieved.”82 These disparities bear out 
the social meaning of race in the United States. Race 
is not an abstract notion that can be addressed by 
appealing to decontextualized, formalistic ideas of 
neutrality and colorblindness that the courts have 
fully embraced.  

QUALITY OF CARE 

Racial and ethnic minorities who can access 
health care still face race-based institutional 
and interpersonal barriers in the quality of care 
they receive. In its 2002 seminal report, Unequal 
Treatment, the Institute of Medicine (IOM)83 

reported that racial and ethnic minorities received 
poor quality of care compared to white Americans, 
even when access-related factors (e.g., insurance 
status, income) are controlled.84 

The lower quality of care that racial and ethnic 
minorities receive cuts across a wide range of 
medical conditions, including cardiovascular care, 
cancer diagnosis, treatment for AIDS, diabetes care, 
kidney disease, maternal care, and pain management. 
The report attributed the inferior quality of care 
racial minorities received to provider bias, prejudice, 
racial stereotyping, and clinical uncertainty.85 The 
report added that the under-enforcement of anti-
discrimination civil rights laws — especially Title 
VI of the 1964 Civil Rights Act — against providers 
has exacerbated the poor quality of care that Black 
patients receive.86 

Still more, medical education is deeply rooted 
in white racial superiority, slavery, colonialism, 
eugenics, grotesque experimentation on Black 
bodies, and erasure of non-white medical knowledge 
and labor.87 Biology was central to the original 
political and social construction of racial difference, 
and such thought continues to suffuse scientific 
thought.88 Thus, white normativity and Eurocentric 
logics largely inform health education, culture, and 
care delivery  — all of which lead to substandard 
care for non-white patients.89 For example, the race-
based physiological myth that Black people feel 
less pain than white people still has a substantial 
foothold in the medical field, which leads providers 
to prescribe inadequate pain management for Black 
patients.90 

Following the IOM report, Congress asked the 
Agency for Healthcare Research and Quality (AHRQ) 
to report on the state of disparities annually. AHRQ’s 
most recent report shows that racial disparities in 
health care persist. In maternal health, for example, 
AHRQ notes that Black women have higher “rates of 
cesarean deliveries in first-time, low-risk pregnancies” 
compared to their white peers.91 

Black women have higher rates of severe maternal 
morbidity and preeclampsia/eclampsia.92 The Centers 
for Disease Control and Prevention reports that the 
Black maternal mortality rate is nearly three times 
the rate for white women.93 These severe health 
outcomes persist even when income and receipt of 
prenatal care are accounted for.94 

AHRQ also reports that racial and ethnic minorities 
continue to be underrepresented in the health care 
workforce. While 61.7% of the physicians in the U.S. 
are white, only 7.9% are Latinx, and 5.2% are Black.95 

The lack of diversity is replicated at various levels 
of health care workers, including nurses, EMTs and 
paramedics, psychologists, and substance use 
counselors.96 

0% 
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The lack of diversity in the health care workforce 
creates provider-patient discordance, which is 
associated with poor health outcomes for racial and 
ethnic minorities.97 

Provider-patient discordance also engenders poor 
provider-patient communication, patients’ inability 
to recollect medical information, and patients’ failure 
to adhere to treatment.98 At the same time, because 
of “negative racial experiences in other contexts, or to 
real or perceived mistreatment by providers,”99 there 
is legitimate mistrust of the health care system by 
some minority community members, which hampers 
the development of meaningful patient-provider 
relationships. These mutually reinforcing factors 
perpetuate the health burdens racial and ethnic 
minorities continue to bear. 

Even in the face of all these barriers, race-conscious 
policies in health care continue to face colorblind-
based litigation challenges. Take a modest regulation 
by the U.S. Department of Health and Human Services 
to address provider racial bias.100 Under the regulation, 
health care providers who adopt and implement an 
anti-racism plan may qualify for enhanced payments 
under Medicare. Adopting such a plan is optional. 
The regulation is grounded in acknowledging that 
“systemic racism is the root cause for differences in 
health outcomes between socially defined groups” 
and helps providers not just collect data but also 
take concrete “steps to naming and eliminating” 
health disparities.101 Litigation challenging this 
regulation is pending.102 Echoing colorblindness, the 
challengers argue that the rule involves racial 
categorization that offends the notions of equality 
“guaranteed by the constitution and confirmed by

the Supreme Court.”103 Thus, carried to its logical 
conclusion, colorblindness would make any 
measure touching on race — including addressing 
persistent racial bias in health care delivery — 
constitutionally impermissible. 

Racism permeates every level of society that 
determines people’s health, and its salience 
cannot be written off as an evanescent blemish of a 
distant past.104 Race is embedded in our structures, 
institutions, and interpersonal interactions; it works 
to saddle racial and ethnic minorities with unequal 
health burdens and premature death. 

Racism permeates every level of society 
that determines people’s health, and 
its salience cannot be written off as an 
evanescent blemish of a distant past. 
Race is embedded in our structures, 
institutions, and interpersonal 
interactions; it works to saddle racial 
and ethnic minorities with unequal 
health burdens and premature death. 

Thus, a colorblind conception of racial equality that 
the Court fully canonized in SFFA v. Harvard not only 
ignores the glaring reality of racial subordination 
borne out by health disparities but also betrays 
the Fourteenth Amendment’s original purpose and 
promise — to accord African Americans equal rights 
of American citizenship.105 Closing the existing limited 
avenue of considering race to achieve diversity in 
higher education will entrench and exacerbate the 
“gulf-sized” racial disparities in health. 
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WEAPONIZATION OF COLORBLINDNESS
 

The Court’s colorblind approach has not only created a pathway for lower 
courts to invalidate benign race-conscious policies but has also emboldened 
various actors who deploy colorblind arguments — inside and outside the 
courts — to challenge race-conscious and equity-focused measures in both 
public and private spheres. 

In a breathtaking weaponization of the Equal 
Protection Clause and colorblindness, legal 
challenges have been leveled against the Indian 
Child Welfare Act (ICWA) — a law that seeks to 
rectify the well-documented history of state-
sponsored forced removal of Native children 
from their families.106 To protect Native American 
families from being broken up through abusive 
child welfare practices, Congress enacted ICWA, 
which requires Native children to be placed with 
their extended families or their Tribes. Before 
the Supreme Court, the challengers argued that 
ICWA’s placement preferences are impermissible 
racial classifications that discriminate against non-
Native adoptive parents. Although ICWA litigation 
before the Supreme Court failed on other grounds, 
Justice Kavanaugh stated that ICWA presented 
a “serious” equal protection issue and laid out a 
pathway for a potential successful equal protection 
challenge against ICWA.107 This deployment of 
decontextualized notions of equality impedes 
any efforts to address historical, systemic abuses 
and advance the interests of subordinated racial 
minorities. 

In health, equity-focused policies that are being 
challenged through colorblind arguments run 

the gamut. Examples include measures aimed 
at addressing implicit bias in clinical practice,108 

diversifying medical boards and workplaces,109 

ensuring equitable distribution of COVID-19 
treatments,110 and providing scholarships for racial 
minorities to diversify the health care workforce.111 

While most of the lawsuits have been brought 
against governmental units, the challengers have 
extended colorblind arguments to civil rights laws 
that govern private entities. This litigation’s end goal 
is to roll back the progress ushered in by the Civil 
Rights Movement. In some cases, the challenged 
policies have been rolled back without full litigation. 

This litigation’s goal is to roll back 
the progress ushered in by the Civil 
Rights Movement. In some cases, the 
challenged policies have been rolled 
back without full litigation. 

For example, Arkansas rolled back its health care 
diversity scholarship program shortly after a suit 
challenging the program was filed.112 
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CONCLUSION
 

Health disparities bear out systemic racial inequality in the United States. 
Achieving health equity requires robust, race-conscious interventions 
that address both the historical and contemporary ways in which the law 
subordinates racial and ethnic minorities. The Supreme Court’s decision in 
SFFA v. Harvard endorsing colorblindness not only legitimates inequality 
but also insulates the inequitable status quo from racial justice interventions. 
Still, because “society’s progress toward equality cannot be permanently 
halted,”113 advocates will continue to devise other meaningful, creative 
ways of achieving health equity, no matter how challenging and “stony the 
road”114 may be. 

Indeed, some pathways are already underway. To address unfairness in 
admissions, for example, some institutions have revised their legacy admissions 
programs. Others have limited their reliance on standardized tests, which have 
long operated as artificial race- and class-based gatekeeping mechanisms. 
To build on that approach, policymakers may want to rethink other “neutral” 
mechanisms — such as zoning, policing, minimum wage, and siting of waste 
facilities — that still work to harm racial and ethnic minorities disproportionately.115 

Although other facially neutral metrics, such as ZIP codes, socioeconomic 
status, and progressive economic policies, including remediating the wealth 
gap through universal “baby bonds,” typically fall short of delivering fair racial 
remedies, some experts still see their net benefit and argue for their use in light 
of the courts’ assault on race-conscious policies.116 
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